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TAXATION ADMINISTRATION BILL 2001 
Committee 

Resumed from 4 December.  The Deputy Chairman of Committees (Hon Kate Doust) in the Chair; Hon Nick 
Griffiths (Minister for Racing and Gaming) in charge of the Bill.   

Clause 38:  Time limit for determining objections -  

Progress was reported after Hon Nick Griffiths had moved the following amendment - 

Page 22, lines 20 to 28 - To delete all the words from and including “apply” to and including “agency” 
and insert instead -  

refer the objection -  

(a) if the objection relates to an assessment or decision under the Land Tax 
Assessment Act 2001 - to the Land Valuation Tribunal; or  

(b) in any other case - to the Supreme Court.   

Hon NICK GRIFFITHS:  Yesterday Hon Dee Margetts asked a question about the Land Valuation Tribunal.  I 
thought I had answered that question, but it appears that I have not.  The Land Valuation Tribunal deals not just 
with valuation appeals and matters of interpretation and the like but also with matters to do with the Land Tax 
Assessment Act.  It is a relatively cheap and efficient tribunal, and it is considered by the Government to be in a 
position to deliver the goods.  I have foreshadowed the Government’s policy and what the Government will be 
proposing to the Parliament in due course with regard to the establishment of a state administrative tribunal.  In 
the meantime, on reconsidering this area of policy, I have formed the view that this matter is probably better 
dealt with in our discussion on clause 41.  I therefore seek the leave of the Committee to withdraw the 
amendment.   

Amendment, by leave, withdrawn.   
Hon NICK GRIFFITHS:  I do not propose to move any of the other amendments to clause 38 standing in my 
name. 
Clause, as amended, put and passed.   

Clause 41:  Court or tribunal to which an appeal lies -  
Hon NICK GRIFFITHS:  I move -  

Page 24, lines 6 to 9 - To delete the lines. 

This amendment will delete clause 41(2), which reads -  

Where the amount of tax in issue is the limit amount or less, an appeal under section 40(1) may be made 
to the Small Claims Tribunal constituted by a Magistrate and the Tribunal has jurisdiction to hear and 
determine the appeal.   

Yesterday I made a number of observations about the Small Claims Tribunal in a different context; those 
observations, however, remain true.  It is considered that the Small Claims Tribunal is an inappropriate body to 
deal with taxation appeals.  Taxation has long been considered to be an area of specialist application.  That 
degree of speciality is considered, where appropriate, to reside in the Supreme Court.  To have taxation matters 
dealt with by the Small Claims Tribunal, which essentially is set up to deal with consumer affairs matters and the 
like, is considered to be inappropriate.  Indeed, as I mentioned yesterday, the Government plans in due course to 
bring before the Parliament a proposal to set up a state administrative tribunal.  If the Parliament were to agree to 
that course of action, the Government would be proposing that land valuation matters, for example, be dealt with 
in the state administrative tribunal.  I know that one cannot pre-empt what the Parliament may decide, but it is 
appropriate to take into account the fact that that proposal is on its way.  If that proposal were agreed to, we 
would then have a scenario in which we would have the current arrangement and an intermingling of the Small 
Claims Tribunal, followed by what I suggest is likely to be a third arrangement, although again one cannot 
prejudge what a Parliament may do.  The real issue, however, is that the Small Claims Tribunal is not suitable to 
undertake this work.  A Supreme Court judge is one thing, but with all due respect to the people who preside 
over the Small Claims Tribunal, their level of experience is not such as could deliver the goods.   
Hon PETER FOSS:  The concern that I have, and that many citizens of Western Australia share, is that while it 
is all very well to say that the Supreme Court of Western Australia can deliver a high quality of justice, it can 
deliver that only to those people who can afford to go to the Supreme Court.  If a person were to take a case 
involving $10 000, or less, to the Supreme Court functioning as a specialist tribunal and had specialist lawyers 
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take on the case for him, not only would the legal costs totally outweigh the amount in dispute but also there 
would be a shortfall, even if the person were successful.  If a person were to take a successful action against the 
taxation department and were to recover costs against the it, the amount of the shortfall would be guaranteed to 
be more than $10 000.  It would be a hollow victory if a person were to win and be awarded costs but still had to 
pay his lawyer many thousands of dollars in excess of the amount in dispute.  However, if the person were to 
lose the case he would probably go bankrupt.  What citizen would exercise a right of appeal that on the one hand 
could cost him more than he was arguing about and on the other hand could send him bankrupt?  The only 
person who could think about doing that would be a person who had massive resources and was fighting the case 
as a matter of principle.  Most people in the community do not have the resources to take matters of principle to 
the Supreme Court.  That was the real concern of the committee.  This is a problem not just in the area of 
taxation.  It is a problem in the law altogether.  However, it is particularly a problem in the area of taxation, 
because once an assessment has been issued, a person is obliged to pay it, regardless of whether he intends to 
appeal.  Everything is loaded on the side of the taxman.  Even though we have tried to balance things, we have 
managed to balance things only a bit.  It is still very much the case that the taxman has the upper hand.   
The State has almost unlimited funds with which to fight matters such as this.  The minister has said that the 
Small Claims Tribunal is not suitable.  Let us examine what the Small Claims Tribunal is.  It is what is called 
palm tree justice.  It is not full of legal forms.  I agree with the minister that the Small Claims Tribunal is not a 
matter of lengthy precedent and legal argument.  In fact, in the Small Claims Tribunal people are not even 
allowed to have a lawyer.  We may say that the law is not commonsense, and that is probably right.  However, 
the Small Claims Tribunal takes a commonsense approach.  It is a matter of someone who has daily experience 
of hearing tales of woe from both sides coming out with a fair shoot-from-the-hip reaction.  I will be frank: that 
is what it is.  I concede that the Small Claims Tribunal is not a sophisticated legal tribunal.  However, it is 
affordable.  It gives people a chance to be heard and to get a quick decision.  It gives them a chance.  It is 
something that the ordinary person in the street can afford.  The litigants might win or they might lose.  Although 
the Small Claims Tribunal does not have much experience, it soon will.  The new administrative appeals tribunal 
will start without any experience.  When the Small Claims Tribunal was set up, it had no experience because it 
had not existed before.   

Hon George Cash interjected.   

Hon PETER FOSS:  That is right.  There is nothing to stop the court from using an assessor.  If the Government 
wants to make this work, it can.  It could fund a special magistrate with experience in these matters to hear the 
cases.  It is essential that the process be kept simple so that people tell their story, the court makes a decision, and 
that is the end of it.  We are talking about only $10 000 for the present jurisdiction.  The Government could 
increase that amount if it wanted to, but currently it is proposed to be $10 000.  That is not big bickies to the 
State, but it is big bickies to ordinary members of the public.  That amount is less than it would cost the State to 
instruct lawyers to defend the State in the Supreme Court.  I think money would be saved.  Even if the State lost 
every case, money would be saved and the State’s revenue would be better off.   

The tribunal’s expertise will develop.  There is no harm in having a commonsense attitude to tax.  That would 
not be a particularly unpleasant or unwelcome thing to happen.  The Small Claims Tribunal does not create 
precedents because it is not a court of precedent.  It does not lead to expensive appeals because there is no appeal 
process.  Sometimes we must look for simple solutions.  The law has got out of touch with reality.  We are 
looking for the perfect Rolls-Royce legal solution when most people are not interested in a Rolls-Royce solution; 
they are interested in finding a solution, being heard and having their day in court.  Even if they lost, they would 
be happy because they would not have engaged a lawyer who asked for $40 000 to be put in an account and they 
would not expect to pay $20 000 if they won the case.  People who have had that type of negative experience 
with the justice system give up on it.   

The Legislation Committee’s suggestion that the Small Claims Tribunal be used was genuine.  At one stage, 
there were some complaints about a particular magistrate who presided over it, but that matter has been dealt 
with.  It is a good tribunal.  Although some people complain about it, fewer complaints are made against the 
Small Claims Tribunal than any other court because it gives people what they want.  It does have its flaws.  It is 
not the High Court and the decisions the tribunal makes do not have to be approved by a professor of taxation at 
a university.  However, it allows people to get on with their lives and acts as a safety valve in the system.  We 
could not do better than make use of the Small Claims Tribunal.  If the Government suggests a model for an 
administrative appeals tribunal, it should resemble the Small Claims Tribunal.  I was scared when I learnt of the 
Government’s model because I thought that it would be a field day for the administrative lawyers association, of 
which I was a member for some time.  I remember thinking that we would make a creaming under that model.  
The Government must provide a cheap method for the resolution of legal disputes.  If the Supreme Court runs all 
the current administrative tribunals, assisted by District Court judges, we will end up with an expensive system.  
By all means the Government should set up an administrative tribunal.  When that legislation is introduced, I 
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will ask where the equivalent of the Small Claims Tribunal is, and where is the justice?  Rather than push 
everybody up the ladder to the Supreme Court, I would push people down to bodies such as the Small Claims 
Tribunal.  That would be justice.  Justice that people cannot afford is not justice.  Justice that takes as long as the 
Supreme Court takes to make a decision is not justice.  Justice must give people an opportunity to be heard and 
they must be able to afford it.  That is why I strongly support this amendment.  Until the Government comes up 
with a new, specialist tribunal that people can afford, I am reluctant to give the Government any other 
alternative.   

Hon FRANK HOUGH:  I support Hon Peter Foss.  As a car dealer, I have had quite a bit of experience - 

Hon Peter Foss:  On the wrong end of the sword of the Small Claims Tribunal?   

Hon FRANK HOUGH:  No, on the right end.  The tribunal is a very good medium for working people.  It is very 
fair.  It does not have all the regalia of the High Court or the Supreme Court.  One Nation experienced a case in 
the Supreme Court a week and a half ago.  The matter took five and a half minutes of the court’s time and cost us 
$15 000.  I am trying to work out with Hon John Fischer how we will pay for it.  I do not think that is very fair.  
As a car dealer, I have been involved with the Small Claims Tribunal.  The tribunal has its share of happy and 
unhappy participants.  There can be only one winner and one loser at the end of a court proceeding, and every 
loser walks away unhappy.  Taking a pragmatic approach and looking at it realistically, the tribunal makes a 
decision based on the evidence.  At the end of the day, we must worry about the working man and woman.  The 
Small Claims Tribunal is a fair medium, and we should wholeheartedly support it.  It is a great, fair and 
affordable institution.  It can make decisions that are as good as decisions made in any other court.   

Hon GEORGE CASH:  When we were dealing with clause 34, the concept of the Small Claims Tribunal was 
first raised.  During that discussion, the minister said that magistrates who preside over the Small Claims 
Tribunal are not necessarily experts in taxation matters.  I responded by saying that the law provides for a 
magistrate to appoint assessors when a particular skill or technique is required.  That facility is available to the 
magistrates in the Small Claims Tribunal.  It is not sustainable to say that a magistrate would be inexperienced.   
The point that the committee tried to get across relates to equity.  The committee recognised that in matters of 
equity, a system of justice must exist.  We acknowledge that a system of justice exists in Western Australia.  
Currently, if people want to appeal an assessment under proposed section 40(1), they are required to go to the 
Supreme Court.  Hon Peter Foss has already set out the case against less wealthy people going to the Supreme 
Court because of the exorbitant costs involved.  Justice should not just exist, but it should be within the people’s 
reach to obtain justice.  That is not the current situation when the Supreme Court is the only body to which 
people are able to go.   
The minister has again raised the matter of establishing a state administrative tribunal.  We recognise that as part 
of this Government’s policy; however, it is a distant dream.  It does not exist at the moment, yet appeals under 
section 41 of the Act do exist.  We must address the issue today; we cannot wait forever.  If the Government 
establishes a state administrative tribunal in due course and it believes that it is appropriate for taxation matters 
to be referred to it, I am sure the law will reflect that at that time.  The bottom line is that the present system 
imposes an undue hardship on people.  Most of that hardship relates to costs.  I said in my earlier comments on a 
number of clauses that the Standing Committee on Legislation was interested in seeking a balance between the 
rights of taxpayers and the rights of the commissioner.  That is what the amendment recommended by the 
Legislation Committee aimed to do.  For that reason the Opposition cannot support the minister’s proposed 
deletion.  
Hon DEE MARGETTS:  The Greens are not inclined to support the Government’s removal of this provision.  
We have spoken about the jurisdiction that may arise in the future.  There is plenty of scope to provide assistance 
to the Small Claims Tribunal to enable this to work in the interim.  It is simply unfair to leave a hiatus in the 
meantime, and to leave all the bargaining cards in the hands of the Office of State Revenue, despite all the best 
intentions.  This may be an incentive for the Government to work harder to ensure that the administrative 
tribunal is put in place as soon as possible.  That will be a good thing.  
Hon FRANK HOUGH:  I will add a further point to my previous comments on the tribunal.  I have been 
listening to Hon George Cash.  The tribunal chairperson may not be qualified in a particular subject - he or she 
may run into issues other than tax issues, such as those involving motor vehicles, real estate and many other 
areas.  The chairperson is not required to give a decision on the spot.  If the chairperson is unsure about a 
technical point, he or she can seek expert advice so that the persons at the tribunal do not receive any injustice.   
Amendment put and a division taken with the following result -  
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Ayes (10) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich  
Hon Sue Ellery Hon Nick Griffiths Hon Ken Travers  

Noes (19) 

Hon Alan Cadby Hon John Fischer Hon Dee Margetts Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson 
Hon Robin Chapple Hon Ray Halligan Hon Simon O’Brien Hon Giz Watson 
Hon Murray Criddle Hon Frank Hough Hon Jim Scott Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Barry House Hon Christine Sharp  

            

Pairs 

 Hon Jon Ford Hon Robyn McSweeney 
 Hon Tom Stephens Hon Barbara Scott 
Amendment thus negatived.  
Hon NICK GRIFFITHS:  I move - 

Page 24, line 6 - To insert before the word “where” the words - 

Except for appeals under subsection (1) 
If this amendment is agreed to, subclause (2) will read, in part -  

Except for appeals under subsection (1) where the amount of tax in issue is the limit amount or less, an 
appeal under section 40(1) . . .   

That would enable matters concerning the Land Tax Assessment Act to be dealt with by the Land Valuation 
Tribunal and not the Small Claims Tribunal.  The Land Valuation Tribunal is a specialist tribunal.  It has the 
expertise, and it is a low-cost option.  

Hon GEORGE CASH:  For the reasons stated yesterday, the Opposition will agree to this amendment.  It is 
consistent with the change that has already been made to the Bill to recognise that decisions made in respect of 
the Land Tax Assessment Act 2001, which is yet to be enacted, will be matters for the Land Valuation Tribunal.  
The Opposition has no objection to this amendment.  It is necessary to provide consistency with what has been 
already agreed.  
Amendment put and passed. 
Hon NICK GRIFFITHS:  In the light of the Committee’s earlier decision on the Small Claims Tribunal, I do not 
propose to move the next amendment in my name on this clause.  Therefore, I do not propose to move any 
further amendments to clause 41. 
Clause, as amended, put and passed. 
Clause 42:  Time for appeal - 
Hon NICK GRIFFITHS:  I move -  

Page 24, after line 25 - To insert the following subclause - 

(3) An application for an extension of time must be made within 12 months after the 
notice of the decision to which the proposed appeal relates is served on the taxpayer 
(but subject to that limitation may be made either before or after the end of the initial 
period of 60 days). 

Clause 42 deals with the time for appeal.  Members of the Committee will note the typo after the word “subject”; 
the word used is “tot”, but it should be “to”.   

This is a revenue protection measure.  The commissioner provided a written submission to the Legislation 
Committee.  If this amendment is passed, an application for an extension of time to make an appeal will be 
limited to 12 months to prevent retrospective refund claims through the objection and appeal process, for 
example, in circumstances in which a court case changes the common law.  The aim is to prevent retrospective 
refund claims being made as a result of another taxpayer’s successful appeal.  By introducing this amendment 
into the Bill, consistency will be provided with the time limits available under section 37A of the Limitation Act, 
which restricts proceedings to recover tax to a 12-month period.  
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Hon GEORGE CASH:  Clause 42 is headed “Time for appeal”.  So that the Committee will understand the 
reasons behind the recommendations of the Legislation Committee, we noted that the inclusion of a time limit on 
applications for an extension of time, whether or not a later appeal was accepted, should be left to the tribunal or 
a court to decide.  We believe that greater equity would be available to a taxpayer if the recommendation as now 
agreed to and contained in the Green Bill was accepted by the Government.  The Government has its own views, 
and talks about retrospectivity.  We as a committee believe that the proper place to determine whether there 
should be an extension of time for appeal is a court or tribunal, and accordingly we cannot agree with the 
minister’s amendment.  

Hon DEE MARGETTS:  There is currently a long-running dispute at the federal level about tax effective 
schemes, which is impacting on many people.  It is taking a long time to sort out, and many people are judging 
their actions on it. When one person is hearing a case in which decisions on complex issues are involved and a 
number of people are awaiting the outcome of that case, will the minister advise the House how long it will take 
to have those complex issues decided?  What kind of time line are we looking at?   The point is to determine 
whether it is fair that some people, who may legitimately be waiting for the outcome of those decisions may be 
forced to give up their rights in the meantime.  

Hon NICK GRIFFITHS:  I am not in a position to advise how long it takes for complex matters of law to be 
dealt with by courts, just as I am in no position to advise generally how long a piece of string is.  

Hon DEE MARGETTS:  Perhaps I could make the question simpler.  If a complex issue were being dealt with in 
the court and other people were awaiting to see the result, would 12 months be sufficient to guarantee that the 
case would be heard?  It may be someone else’s case but it affects their position.  

Hon NICK GRIFFITHS:  The honourable member seeks a view of how courts behave and what is reasonable.  
That is a matter of judgment, and the honourable member is able to form her own view about what is reasonable.  
She is concerned about a situation in which a number of people are engaged in what many in the community 
may see as tax avoidance measures, to put it kindly, or perhaps tax minimisation, and one of the taxpayers - or 
the person who does not wish to be a taxpayer - goes through the process, appeals, is dissatisfied with the result 
and takes the matter to court.  That may take some considerable time.  Who knows?  It is pure conjecture.  
According to what I think the honourable member is getting at, there would be others engaged in the same sort of 
process of handling their affairs, and as concerned taxpayers - or in this case non-taxpayers - they would note 
what was happening in the world.  The honourable member is referring to something in the nature of a test case.  
They would be able to protect their position by going through the processes of objecting and appealing.  The 
practice is that those appeals would not be determined until such time as the so-called test case was determined.   

Hon DEE MARGETTS:  The current wording, to which the Committee has agreed, is that the taxpayer needs to 
apply to the court or tribunal.  Clause 42 as it stands states - 

(1) An appeal must be commenced within 60 days after notice of the decision to which it relates is 
served on the taxpayer. 

(2) However, the court or tribunal to which the appeal lies may, on application by the taxpayer, 
extend the time for commencing an appeal. 

It appears that the taxpayer would have to put a reasonable argument to the court as to why the period should be 
extended.  I cannot imagine that the court would simply be set up to encourage tax avoidance.  
Hon GEORGE CASH:  I agree with the comments made by Hon Dee Margetts.  In the original Bill that was 
considered by the Legislation Committee, clause 42 comprised three subclauses.  The third subclause that the 
committee recommended for deletion is, in fact, the clause that the minister now wants to put back into the Bill.  
Clause 42(1) reads - 

An appeal must be commenced within 60 days after notice of the decision to which it relates is served 
on the taxpayer. 

That is quite clear; the period is 60 days.  However, clause 42(2) reads - 

However, the court or tribunal to which the appeal lies may, on application by the taxpayer, extend the 
time for commencing an appeal. 

As Hon Dee Margetts has said, the court will make its decision based on the case that is put up; the 
circumstances that exist at the time.  Courts are experienced at doing those things.  Notwithstanding the 
possibility of going to a court, by reinserting clause 42(3), the minister is saying that, if the application is more 
than 12 months after the notice of the decision has been served, a person can no longer go to the court.  If I might 
use an expression, it cuts the length of string to 12 months.  The Legislation Committee believed that was not a 
practical situation.  During our discussions generally in the committee, at one stage we were recommending that 
a six-year period be available to taxpayers.  However, because we did not believe that we would necessarily 
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understand or have all the facts presented to us about individual appeals, we thought it quite proper that the court 
itself exercise its mind on a decision.  We have therefore left it open by deleting clause 42(3).  
Amendment put and a division taken with the following result - 

Ayes (10) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich  
Hon Sue Ellery Hon Nick Griffiths Hon Ken Travers  

Noes (18) 

Hon Alan Cadby Hon John Fischer Hon Dee Margetts Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Norman Moore Hon Giz Watson 
Hon Robin Chapple Hon Ray Halligan Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Jim Scott  
Hon Paddy Embry Hon Barry House Hon Christine Sharp  

            

Pairs 

 Hon Jon Ford Hon Robyn McSweeney 
 Hon Tom Stephens Hon Barbara Scott 
Amendment thus negatived. 
Clause put and passed. 
Clause 45:  When tax is due for payment - 
Hon NICK GRIFFITHS:  I move - 

Page 27, line 10 - To delete “within 30 days of” and insert “on”. 
If the amendment is accepted, clause 45(3) will read - 

If the tax is payable as a result of a reassessment, the tax is due for payment on the date specified in the 
assessment notice. 

Clause 24(5) of the Bill already provides a guaranteed minimum 14-day period for all assessments.  Any greater 
period than 14 days will significantly affect the payment and collection of taxes administered by the 
commissioner.  A guaranteed time limit for reassessments, namely 14 days, is already provided for in the Bill.  
That is considered to be sufficient. 

Hon GEORGE CASH:  In the original Bill clause 45(3) states - 

If the tax is payable as a result of a reassessment, the tax is due for payment on the date specified in the 
assessment notice. 

The committee believed that was an insufficient period for payment as a result of a reassessment.  Information 
provided to the committee made it clear that a period of not less than 30 days was necessary when tax was 
payable on a reassessment.  It was cited that, from time to time, interstate taxpayers experienced some difficulty.  
At the moment the commissioner currently gives 10 days from the date of notification.  That causes difficulties 
for interstate taxpayers, especially when large amounts of money are involved.  That is the reason the committee 
suggested a period of 30 days.  I am unsure whether the minister is saying that because clause 24(5) already 
provides for 14 days he is suggesting that the 30 days recommended by the committee should be amended to 14 
days.  I am interested to hear from him in that regard.  It is not what his amendment reflects. 

Hon NICK GRIFFITHS:  Clause 24(5) provides 14 days for a taxpayer to pay an assessment.  I refer the member 
to page 78 of the glossary, which contains a definition of an assessment. 

Hon PETER FOSS:  Perhaps the minister could address the following point that concerned the committee.  A 
reassessment can occur when a person is not expecting it.  An assessment is usually expected because a person 
has lodged documents and is ready to pay any amount due.  People are geared up financially to deal with an 
assessment.  An assessment is paid, and that is it.  Reassessments come out of the blue; people do not go around 
looking for reassessments.  They appear because the commissioner has decided to reassess a taxpayer.  They can 
sometimes be made years later.  If a reassessment happens within a few days of an assessment, that may be okay.  
If, a few years later, a person is reassessed, he will not be expecting it and will have only 14 days to pay.  If it is 
a significant amount of money, people will find it difficult to rustle it up in the time allowed.  If the 
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commissioner has the capacity to come back so late and issue a reassessment, it is not quite the same commercial 
situation as that of a person who has submitted his documents and is expecting an assessment and has allowed 
for that in his financial arrangements.  If the reassessment is well after a transaction, it could be that a person has 
an arrangement with B to pay the amount.  When A is assessed, there is often an arrangement that B will pay it.  
If a person has settled and paid on the basis of the assessment, which was recovered from B, and there is a 
reassessment, there is no way someone will go back to the other person and say, “Oh, by the way, I would like 
you to pay my reassessed tax bill; I haven’t got enough of the settlement money to do that.  You will be generous 
and pay it, won’t you?”  The reality of the matter is that a reassessment is a different proposition from an 
assessment.  I would like to hear the minister’s answer to that, if he has one. 

Hon GEORGE CASH:  The effect of the committee’s recommendation, given the provisions of clause 24(5), is a 
mere 16 days, because 14 days is already provided for in that subclause for an assessment, which we also 
understand includes a reassessment.  In the case of reassessment, it could be vigorously argued that the 
additional two weeks would be no great burden on the commissioner.  In fact, it is not an unreasonable thing to 
be afforded a taxpayer.   

Hon DEE MARGETTS:  There is almost no large bill that a household or a business receives that indicates that a 
payment should be made on the day of issue.  By the time the bill is received, the date has already passed.  Not 
paying by a due date has implications for people’s reputation, and a number of people are upset about this.  For 
any large bill, whether it be for rates, charges or things that have already been purchased and are held in 
possession, there is a time to pay.  I do not think it unreasonable that the Office of State Revenue realise the 
financial situation of businesses or individuals, especially in relation to reassessment.  These people at least need 
to know that they have time to organise their finances and to pay for reassessment if they have to pay extra or a 
different amount from what they first thought they had to pay.   

Hon NICK GRIFFITHS:  The Office of State Revenue carries out a function on behalf of the community; it is 
not set up to do anything other than that.  The concern of State Revenue, on behalf of the community, is to raise 
funds in accordance with the laws set down by the Parliament.  It does that so that all the concerns that members 
raise from time to time in various speeches on motions and in the Addresses-in-Reply about an unmet need for 
services and the need for capital expenditure in the community can be met.  In that regard, it is appropriate to 
note that State Revenue, as a matter of practice, is concerned to raise the money that is lawfully due.  In doing 
that, it enters into arrangements with people who should be paying tax - according to law - to enable it to be paid 
in a timely and orderly manner.  It is not in the interests of State Revenue, an agency of the community, to 
engage in practices that would create undue hardship for taxpayers.  The 14-day period that I referred to is 
considered by the Government to be an appropriate time.  It enables State Revenue to operate in an appropriate 
way with respect to how it collects tax.  To do otherwise would be to blow matters out - I refer members back to 
my initial observations.   

The point raised by Hon Peter Foss was certainly an interesting one.  It is fair to say that not everybody has the 
wherewithal or the capacity to financially plan for each and every event in life.  Therefore, I do not have a ready 
answer to the proposition raised; I do not think there is one.  However, the practice of this agency, which 
operates on behalf of the community, is such that those circumstances that Hon Peter Foss raised that may cause 
difficulty will be accommodated, which is how government functions.  From time to time agencies can get it 
wrong, but it is in the interests of State Revenue, on behalf of the community, to collect tax and to continue to 
collect tax from going concerns.  

Hon DEE MARGETTS:  Under the current system, when is the first reminder letter regarding payment sent to 
the taxpayer and at what stage do the big bold red letters of threat come out?  What is the process?  If we were to 
go ahead with the proposal to remove the 30-day ability for people to organise their finances, when would the 
first letter be sent to taxpayers indicating that they are in breach of their obligations? 

Hon NICK GRIFFITHS:  I note the honourable member’s use of the word “threat”.  People are informed of their 
obligations under the law.  It is not appropriate for a community agency to threaten people.  To tell people that 
they owe money according to law is not a threat; it is merely advising people of their obligations as citizens.  I 
hope the honourable member is on the side of those in the community who believe in collecting the proper 
revenue that is due to it and not on the side of those who wish to evade their proper obligations.   

I will now answer the question in terms of procedure and timing.  I am advised that in the case of a return-based 
tax - such as payroll tax, debits tax and stamp, rental business and insurance duty - the 14-day minimum period 
takes into account the two-week period between the issue of the returns, which incorporates assessment notices, 
and the payment of the tax.  In some cases, notification of an assessment will be sent separately from the return.  
When this is done, mainly as a result of a compliance audit, the separate notice also advises the taxpayer that the 
amount will be included in the next return.  I will provide an example: in the case of payroll tax, the returns that 
incorporate any reassessed amounts are included on the twenty-first day of the month and are due for payment 
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on the seventh of the following month.  For all reassessments made up to the twenty-first of the month, the 
amount will be included in the return payable on the seventh.  For all assessments made between the twenty-first 
and the seventh, the amount will not be payable until the seventh of the following month.  

Hon DEE MARGETTS:  The minister misunderstood my question.  What is the process for sending out letters 
and how long after that process do people have either a debt collector visit them or legal action taken against 
them?  If the Government’s proposal goes ahead, what is the process for sending out letters with escalating 
seriousness?  At what point do people have either debt collectors or legal action suggested or threatened - if that 
is an appropriate word? 

Hon NICK GRIFFITHS:  These matters vary depending on the tax involved, the workload, the resources 
available and the circumstances of the taxpayer.  Payroll tax, for example, is due in a particular month.  If not 
paid, notice is given on the next return.  Some two to three returns after the non-payment, the practice - again 
subject to resources and behaviour of the taxpayers - is that a compliance person will be sent out to consider the 
matter.  I refer to what I am advised is the normal situation for failure to pay.  If the compliance person does not 
resolve the situation, recovery action is taken.  That action may be a negotiated outcome.  I referred earlier to 
arrangements whereby tax liabilities can be paid off by instalments, or it may lead to a recovery through a legal 
process by suing. 

With regard to stamp duty, again I put a couple of riders on the timing.  These are not precise matters, as we are 
talking about practice.  The stamp duty assessment is received.  The time to pay passes, and a further notice is 
sent out about one month later with a penalty.  If that is not paid within a month, subject to those other variables, 
recovery action in the nature of a summons or writ will be commenced. 

Hon PETER FOSS:  For the benefit of members, anybody who has the Internet open on a laptop in front of them 
could find that the Taxation Institute of Australia suggests that it is common for the commissioner to allow 10 
days for the payment of a reassessment. 

The clause before us deals with what happens in the normal course, and not with a reassessment.  We are 
missing some of the points here.  As soon as a person does not pay tax on time, that person is usually liable for 
penalties.  Is it fair on a reassessment that one has the same 14 days as one has on an assessment before 
becoming liable for penalties?  The answer has to be no.  Thirty days, which is merely another two weeks, is not 
an unwarranted extension, because the commissioner has kept a fairly generous capacity to reassess.  One might 
say that people will not get nasty letters for a while.  In my legal practice, clients would receive letters from a 
lawyer saying that if an amount were not paid in 14 days, they would be sued.  People who have not received 
such letters before would be panic stricken.  They would say to me, “They’re going to sue me!  If we don’t do 
something shortly, there will be a writ against me.”  I would say, “Calm down.  Don’t worry about it.  It will take 
more than that, and we will write back saying we don’t agree.”  The ordinary person, before he gets to see his 
lawyer and discovers a process is available, as the honourable minister has outlined, has a sense of panic.  The 
process available does not stop the panic that unsophisticated people experience when they see the demand, 
especially if they are one of the many people in the community who like to pay their bills when due.  Many 
government processes start off with a final notice.  Have members noticed that often the first notice is also a final 
notice? 

Hon Paddy Embry:  It is insulting. 

Hon PETER FOSS:  I do not know whether it is insulting. 

Hon Paddy Embry:  In their minds. 

Hon PETER FOSS:  They do not like it.  For many people, the idea of being in debt and in default is alarming.  
The commissioner may not impose the penalty tax, and may not sue them, but that is not the point.  People have 
10 days from the date of the notice to pay the tax.  It may be seven days once they receive the notice.  It is a 
reassessment.  It may take a while for them to find the file, especially if it relates to the home.  They will say, 
“What on earth did I do with that paper?  We settled that matter.”  They frantically go through that process.  
Then they see their lawyer -  

Hon Dee Margetts:  If they have a lawyer. 

Hon PETER FOSS:  Indeed.  People must lodge an objection as well.  If no objection is lodged, there are no 
grounds for resisting it.  I can confidently say that the proportion of people who object to reassessment is greater 
than those who object to assessment.  The majority of assessments arrive at expected levels and are accepted.  
Occasionally, people lodge objections.  My experience is that a reassessment has a totally different character.  
People face a different circumstance from expecting to pay a certain amount of tax.  As well as paying the tax, 
people must discover how to object.  They have two problems.  The payment must be dealt with in the remaining 
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10 days, and a person has 30 days in which to object.  Some people will find it applies more pressure than they 
are used to. 

I can also see the opposite situation.  Some people will take it in their stride: “Here comes the reassessment.  I 
knew I was going to get one of those.  What a surprise!”  We should not be designing systems around them.  It is 
16 days, for heaven’s sake.  How many reassessments will be issued?  How often will it happen?  If it will be so 
frequent that we need to worry about an extra 16 days, I would like to know something about the processes in the 
department.  It sounds as though they may not be right in the first instance.  There may be reasons for that 
process that are not attributable to the commissioner.  However, I would hate to think it will be a common event.  
I cannot see the reason for not agreeing to the 16 days. 

Hon NICK GRIFFITHS:  I note the observations made by members of the Committee.  I have stated the 
Government’s position. 

Hon Peter Foss:  But you can’t take it any further. 

Hon NICK GRIFFITHS:  I cannot take that any further, but the Committee may be interested in a middle 
ground; that is, rather than deleting the words “within 30 days of” and inserting “on”, we could change the 30 
days to 16.  Therefore, the 14 and 16 days will make 30 days, rather than 44. 

Hon Peter Foss:  How do you get that?  The reassessment might be after it has been paid. 

Hon NICK GRIFFITHS:  I refer to clause 45.  People are given at least 14 days - that will be 14 and 16, which is 
30 days.  I raise the suggestion and would like Hon George Cash to respond, if he wishes. 

Hon GEORGE CASH:  I am pleased to respond.  I think we are splitting hairs.  The Standing Committee on 
Legislation has considered the issue.  We are talking days, which when converted to hours will not stop the 
world.  I do not see this as a small win for the taxpayer; it is more a practical position in dealing with 
reassessments.  In that regard, I reaffirm that we cannot accept the minister’s decision.  I appreciate the offer of a 
compromise, but it will not solve the difficulty with the principle.  

Amendment put and negatived.   

Clause put and passed. 

Clause 67:  Recovery from directors of body corporate -  

Hon NICK GRIFFITHS:  I move -  
Page 39, line 5 to page 41, line 12 - To delete the clause and insert the following clause instead -  

67. Liability of company directors 
 (1) The Commissioner may serve a director’s liability notice on the directors of 

a company if - 

 (a) the Commissioner has issued an assessment notice to the company; 

 (b) the outstanding amount is not paid by the due date or within any 
further time allowed under section 47; 

 (c) an objection to the assessment was not lodged within 60 days after 
the date of the assessment notice; 

 (d) an appeal against a decision on an objection to the assessment is not 
commenced within 60 days after notice of the decision was served 
on the company; and 

 (e) the company’s default is not remedied as provided in subsection (6). 

 (2) The Commissioner may serve a director’s liability notice on the directors of 
a company if the company’s default revives under subsection (10), whether 
or not a director’s liability notice in respect of the same default was 
previously served. 

 (3) A director’s liability notice must - 

 (a) inform the directors that they will become jointly and severally 
liable to pay the outstanding amount unless the company remedies 
its default within the period of 28 days after the date of service of 
the notice; and 
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 (b) be served personally on each director. 

 (4) However if, after exercising due diligence, it appears to the Commissioner 
that it is not practicable to serve a notice on a director personally, the notice 
may be sent, by prepaid post requiring proof of delivery, to the director at his 
or her last known personal or business address. 

 (5) If a second or later director’s liability notice is served in respect of a default, 
then a reference in the remainder of this subsection to the period of 28 days 
is to be read as a reference to the period of 28 days after the date of the last 
notice to be served in respect of the default, whether or not any period of 
28 days relating to an earlier notice has ended. 

 (6) For the purposes of this section, the company’s default is remedied if - 

 (a) the company’s tax liability is discharged; 

 (b) the company enters into a tax payment arrangement under 
section 47; 

 (c) an application is made under section 459P of the Corporations Act 
for leave to apply for an insolvency order but the application has 
not been heard and determined or otherwise disposed of; 

 (d) if leave to apply for an insolvency order is granted - 

 (i) the application is made within a reasonable time; 

 (ii) any conditions imposed under section 459P of the 
Corporations Act are complied with; and 

 (iii) the application has not been heard and determined or 
otherwise disposed of; 

 (e) the company is under the management of an official liquidator 
appointed provisionally under section 472(2) of the Corporations 
Act; 

 (f) an insolvency order is made; 

 (g) an application is made under section 462 of the Corporations Act 
for an order to wind up the company on a ground provided for by 
section 461 of that Act, and the application has not been heard and 
determined or otherwise disposed of; 

 (h) the company is being wound up in accordance with an order under 
section 461 of the Corporations Act; or 

 (i) the company enters into voluntary administration under Part 5.3A 
of the Corporations Act. 

 (7) The 28 day period stops running if the company’s default is remedied, but 
starts running again if the default revives under subsection (10). 

 (8) If the company’s default is not remedied within the 28 day period, the 
directors are jointly and severally liable, with the company, to pay the 
outstanding amount. 

 (9) However, a director is not liable if - 

 (a) before the end of the 28 day period the director made or supported 
an application under section 459P of the Corporations Act for leave 
to apply for an insolvency order; and 

 (b) if leave is granted - the director makes or supports an application 
for an insolvency order. 

 (10) Unless the company’s liability has been discharged, the company’s default 
revives if -  

 (a) the company does not comply with a condition of a tax payment 
arrangement or otherwise defaults on a tax payment arrangement; 
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 (b) an objection to the assessment is disallowed in whole or in part; 
 (c) an appeal against a decision on an objection to the assessment has 

been finally determined or otherwise disposed of, and the 
outstanding amount is not paid within the time allowed by the Court 
or the Commissioner;  

 (d) the court refuses to give leave to apply for an insolvency order; 
 (e) the court refuses to make an insolvency order; 
 (f) the court refuses to order the winding up of the company under 

section 461 of the Corporations Act; or 
 (g) the company ceases to be under the control of an official liquidator, 

but has not been wound up. 

 (11) A director of a company who pays an amount in discharge of the company’s 
liability or his or her liability under this section, or pays an amount to 
another director by way of contribution, is entitled -  

 (a) to be indemnified by the company for an amount equal to the 
amount paid by him or her less any amount paid to him or her by 
the company by way of reimbursement or by another director by 
way of contribution; and 

 (b) to recover a contribution from any other director of the company 
who is subject to the same liability as if the directors who are 
subject to the liability had jointly guaranteed payment of the 
assessed amount. 

 (12) If a director pays an amount in discharge of the company’s tax liability or in 
discharge of the director’s liability under this section, the company is taken 
to have discharged its tax liability to the extent of that amount. 

 (13) In proceedings for recovery of tax from a director under this section, it is a 
defence for the director to establish that -  

 (a) the director took all reasonable steps to get the company’s default 
remedied; or 

 (b) the director was unable because of his or her illness or some other 
proper reason to take steps to get the company’s default remedied. 

I am conscious that this is one of the more lively issues which are confronting the Government and one which 
confronted the Standing Committee on Legislation.  I have noted the observations of the Standing Committee on 
Legislation.  The amendment proposes to put back into the Bill clause 67 as it was originally.  The policy intent 
is considered to be justifiable.   
I refer members to recent corporate events that have highlighted the unwillingness of some directors to comply 
with their corporate responsibilities.  The proposed provisions will place an onus on directors to take quicker 
action when dealing with possible insolvent positions.  Insolvency practitioners have informally commented that 
the inability to meet taxation liabilities is often an early indicator of insolvency, because taxation money is often 
used as a substitute for working capital.  The provisions will have benefits for the community because they will 
require company directors with state taxation debts to deal with possible insolvency problems far earlier than has 
previously been the case.  If the Bill is not amended in the proposed way and the current clause 67 remains, the 
purpose of the policy will be defeated by introducing a mechanism for the director to challenge the issue of a 
notice on any ground.  The suggested amendment prevents what the Government considers to be the 
effectiveness of what the Government proposes with respect to directors’ liabilities being compromised by 
unnecessary bureaucratic processes.  The Standing Committee on Legislation made a number of observations 
and the issues it raised have been acknowledged.  In particular, originally the potential existed for the Bill to 
apply to small incorporated associations.  Further, there was also the potential for the clause to operate harshly in 
genuine disputes over an assessed amount.  There was an inadequacy in the defence that may have prevented 
directors who had made a partial payment of the tax debt from recovery during liquidation proceedings.  The 
amendment seeks to prevent the clause from applying to directors of a body corporate under the Associations 
Incorporations Act 1987 because it is drafted on the basis that it applies to a company under the Corporations 
(Western Australia) Act 1990.   
I correct a remark I made earlier about putting back into the Bill that which was there originally.  The 
amendment does not do that; it goes further and meets the proper concerns raised by the Standing Committee on 
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Legislation.  Therefore, the amendment will apply to a company under the Corporations Act.  The amendment 
also proposes an alternative approach to disputed assessments, such that a notice cannot be issued to a director 
when the assessed amount is the subject of an objection or appeal.  It also addresses the indemnity issue raised 
by the Insolvency Practitioners Association of Australia by extinguishing the body corporate’s debt to the extent 
of any payment made by a director.  I note the Standing Committee on Legislation’s comment that clause 67 
could be used to impose liability on directors who were not involved in wrongdoing or who were not directors of 
the body corporate at the time the tax debt was incurred.  The Standing Committee on Legislation has failed to 
recognise that clause 67 is about causing directors to act prospectively rather than imposing a liability because a 
company fails to pay a debt incurred while a particular person was a director.  The notices that would flow from 
this - that is, the notices to be issued to directors - obligates them to examine the corporation’s capacity to pay its 
debts at that time and if the corporation cannot do so, it is incumbent on the director to act to address the 
situation.  The issue of whether the director was involved in any wrongdoing, or was a director at the time the 
debt was incurred, is irrelevant because the director is served with a notice and is given a certain period in which 
to act.  The amendment contains a defence - clause 67(13) - for cases in which a director does everything within 
his power to cause the company to act but is frustrated by other directors, which operates in recovery 
proceedings after the director has been made jointly and severally liable.   

The Law Society of Western Australia referred to a situation in which a director pays the amount of liability, 
having a right of indemnity only from the company.  Subclause (11) deals with that issue and allows a director 
who rectifies the tax default to recover a contribution from any other liable director.  Clause 67, therefore, from 
the Government’s perspective, and I suggest also from the community’s perspective, deals with the issue of a 
director’s liability in a balanced way and meets a number of the concerns raised by the Legislation Committee.   

Hon GEORGE CASH:  The three clauses that were originally of significant concern to the Legislation 
Committee were clauses 67, 94 and 100.  As I mentioned during the second reading debate, when the committee 
began to investigate those clauses and took evidence from various witnesses, a significant number of other issues 
were raised that caused the Legislation Committee to look at those matters as well.  The committee recognised 
that there are directors of companies who go about trying to make life difficult for other people in the 
community.  They will often form a company and make a conscious decision to pay certain creditors and not pay 
others, and they will then put the company into liquidation, leaving a selective group of people unpaid for 
moneys that are owed to them.  I guess it is fair to say that not only since the inception of the companies law and 
companies generally but also throughout the ages there have always been rogues who want to set themselves up 
in a position in which they can catch out others financially.  We recognise that we need to have a system of law 
that can deal with these types of people.  In Australia that law is the Corporations Law.  Members will be aware 
that some years ago, the State agreed to refer its corporations law powers to the Commonwealth and be part of a 
uniform Corporations Law across Australia.  That was not necessarily by unanimous agreement in this Chamber, 
because the fact is that the Government of the day had the numbers to cause this State to refer those powers.   
The Corporations Law is criticised from time to time for being inadequate in enabling the pursuit of some rogue 
directors.  There is, however, a committee called the Standing Committee of Attorneys General, or SCAG, that 
meets on a regular basis and at which the various state Attorneys General get together with the commonwealth 
Attorney-General to review laws relating to their various portfolios.  If it is the case, as has been put to me by the 
Office of State Revenue, that the Corporations Law in its present form is causing some difficulty in being able to 
prosecute rogue directors, it seems to me that the proper course of action is to have the state Attorney General 
raise the issue at a SCAG meeting and to amend the Corporations Law so that we can not only seek out but also 
catch these rogue people.  In my view, and indeed in the view of the committee, it is wrong to rewrite the state 
taxation administration law in the form of a de facto Corporations Law.  That is not the job of a taxation 
administration Act.  The committee was of the view that the Office of State Revenue can use the current 
Corporations Law to pursue rogue directors; and if it finds it has some difficulty in that regard, amendments 
should be made to the Corporations Law.  To ask the Parliament to rewrite the Taxation Administration Act in 
such a way as to relieve the Office of State Revenue of its liability to pursue people under the Corporation Law, 
or to make life easy for the Office of State Revenue in an administrative sense, seems to me to be attacking the 
problem from the wrong end.   
Clause 67 as put forward by the Government in the original Bill not only lifted the corporate veil but also 
destroyed it, because although we recognise that a company is a separate entity and as such its directors enjoy 
some protection from liability, clause 67 in the original Bill set all that aside and basically stated that if a 
company owes money to the Office of State Revenue for a taxation matter and that money is not paid, once 28 
days has passed following the service of notice on a director or directors, the director or directors are jointly and 
severally liable for that debt.  There were some qualifications, some of which the minister has mentioned to us. 
We have, however, looked at the wording of the original clause 67 and have recognised that it is framed in a very 
narrow way.  I guess that follows from the fact that the Office of State Revenue views things in a very narrow 
way.  
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Debate interrupted, pursuant to standing orders. 
[Continued on page 4030.] 

Sitting suspended from 3.45 to 4.00 pm 
 


